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1 92 YALE LAW JOURNAL 

Contracts — Innocent Misrepresentation — Defense to Action at Law. — In 
an action for damages for breach of contract it was shown that in making the 
promise to buy certain corporate stocks and bonds the defendant relied, at least 
in part, upon an innocent misrepresentation made by the plaintiff. The sale of 
the securities was "the means by which to convey land with a factory and 
machinery" ; the untrue representation was that "a right of way, which was a 
substantial factor of value in the real estate, was owned by the corporation." 
Held, that the innocent misrepresentation was a defense to the action. Bates v. 
Cashman (1918, Mass.) 119 N. E. 663. 

See Comments, p. 178. 



Guardian and Ward — Purchase by Guardian for Himself — Right of Ward 
to Accept Benefit. — Minor children owned real property in fee, subject to an 
unadmeasured dower interest of their mother. The plaintiff, who was the 
guardian of the children, purchased for himself the dower interest of the mother, 
receiving a quitclaim deed. Later the mother executed a quitclaim deed purport- 
ing to release the dower interest to the children. The latter, through a new 
guardian, brought ejectment against the plaintiff, who was in possession; where- 
upon he filed a bill in equity to restrain the ejectment suit, to have the dower 
admeasured and the widow compelled to convey to him the lands so set off, 
and to have the deed to the children declared void. Held, that the children were 
entitled in equity, through their present guardian, to elect to accept the benefits 
of the purchase by the first guardian, but that if they so elected, their estate must 
account to the plaintiff for the purchase price paid the mother. Ostrander C. J., 
and Bird, J., dissenting in part. Johnston v. Loose (1918, Mich.) 167 N. W. 
1021. 

The plaintiff based his claim to the dower interest on the fact that the 
statutes of Michigan relating to guardians merely forbade them to purchase 
the interests of the wards when offered at public or official sales and did not 
cover the case of a distinct interest — in the same physical object, to be sure — 
vested in some other person. The majority of the court replied that while the 
statutes did not cover the case, the general principles of the law of trusts as 
established by judicial decision forbade a fiduciary of any kind to derive a bene- 
fit of the sort which the plaintiff attempted to acquire in the principal case. This 
position is fully justified both by English and American precedents. The prin- 
ciple has been recognized for about 250 years ; the leading case is Keech v. Sand- 
ford (1726) Sel. Ch. Cas. 61, known to English lawyers as the Rumford Market 
Case. Some of the leading cases are: Holt v. Holt (1671) 1 Ch. Cas. 190 
(executor) ; Rush-worth's Case (1676) 2 Free. 13 (mortgagee) ; Taster v. Mar- 
riot (1768) Amb. 668 (leasehold interest given to A for life, after his death to 
B absolutely; A secures an extension of the lease — he is a trustee of the exten- 
sion for B) ; Ex parte Lacey (1802) 6 Ves. 625 (assignee in bankruptcy) ; 
Featherstonhaugh v. Fenwick (1810) 17 Ves. 298 (one partner obtains secretly 
a renewal of the lease of the partnership premises — he is trustee for the other 
partners in proportion to their shares) ; Lees v. Nuttall (1829) 1 Rus. & M. 
S3 (agent) ; Smith v. Chichester (1842) 1 C. & L. 486 (mortgagor) ; Rose .v. 
Hay den (1886) 35 Kan. 106, 10 Pac. 554 (agent) ; Rich v. Black (1896) 173 
Pa. St. 92, 33 Atl. 880 (agent). While cases applying the rule to guardians are 
not numerous, they are not totally lacking: Sparhawk v. Allen (1850) 21 N. H. 
9. A distinction has been taken in some of the cases between the rule applicable 
to fiduciaries in the more strict sense of the term — trustees, executors, adminis- 
trators, guardians, and agents — who are absolutely disqualified to take for their 
own benefit, and that governing persons who are fiduciaries only in a broader 
sense of the term — such as mortgagees, mortgagors, and partners — as to whom 



